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From Quick Wins to Tectonic Shifts

Philippa Webb

Strong judicial institutions are vital to effective and legitimate forms of global govern-
ance. International law is generated by states (as customary international law or general
principles) and agreed to by states (in treaties), but it is international courts that have the
role of interpreting and applying such law. As Judge Lachs observed in the Lockerbie case
(ICJ 1992), “In fact, the [International] Court is the guardian of legality for the interna-
tional community as a whole, both within and without the United Nations’.

The International Court of Justice (ICJ]) is both the principal judicial organ and one of
the United Nation’s six main organs. It remains the ‘court of reference’ for identifying
customary rules of international law. Until recently, its role in the peaceful settlement of
disputes was largely in relation to territorial and maritime disputes—occasionally of mar-
ginal importance (Pedra Branca 2008), sometimes of existential importance to the states
involved (Guatemala v. Belize 2008; Guyana v. Venezuela 2018), but rarely in relation to
global catastrophic risks. However, in 2022, the Court had before it cases concerning the
first war in Europe since World War II, characterised by shocking aggression and atroci-
ties (Ukraine v. Russian Federation 2022), and a genocide unfolding in Asia (The Gambia
v. Myanmar 2019), and it may soon be asked to pronounce on the question of state
responsibility for climate change (United Nations 2023).

This chapter considers what aspects of the ICJ could be strengthened to make it an
international court capable of meeting the demands of the 21st century. It proceeds from
the easiest reforms—‘quick wins’ to be gained from updating procedures and broadening
access—to more ambitious proposals that would require tectonic shifts in law and, just
as importantly, the mindset of the Court and its constituents.

Updating Procedural Mechanisms

There are a series of ‘quick wins’ that may be achieved through updates to the ICJ’s pro-
cedure. This could be done relatively easily through amendments to the Rules of Proce-
dure. As former IC]J President Rosalyn Higgins has explained, the Court entrusts its Rules
Committee ‘with a “watching brief” on particular Rules that are proving problematic in
the practice of the Court’, and the Committee makes proposals for their amendment
(Higgins 2009a: 1123-24). Another option is for the Court to update its Practice Direc-
tions (updated 17 times since the Court’s adoption in 2001) (ICJ 2001a).

There has been an evolution in the IC]’s caseload and in the parties coming before it.
As of March 2023, the pending contentious cases concern eight parties from Latin Amer-
ica and the Caribbean, eight from Eastern Europe, six from Western Europe and others,
three from Asia, and three from Africa. The steady stream of cases involving parties from
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Latin America (28 as of September 2022; see, for example, IC] 1949, 1986b, 20221) is an
example for the rest of the world, given the relatively small number of states which accept
the compulsory jurisdiction of the Court. It leads to the logical conclusion that Spanish
should be an official language of the Court, alongside French and English. To date, par-
ties have had to organise their own Spanish translation and interpretation. For example,
in Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile) (ICJ 2018b:
para. 18), the ICJ noted that documents relied upon ‘were drafted in Spanish, and have
not always been translated by the Parties into an official language of the Court in an
identical manner’. In these circumstances, ‘the Court will, for the sake of clarity, repro-
duce the Spanish original of those documents, and indicate which Party’s translation is
being quoted as well as any material variation in the translations provided by the Parties’.
However, Spanish, one of the six official UN languages, should be a standard option for
interpretation of ICJ proceedings.

Many cases involve challenges to the Court’s jurisdiction, necessitating an exchange of
written and oral pleadings on ‘preliminary objections’. In fact, as of September 2022, out
of 140 contentious cases before the ICJ, 50 have involved preliminary objections. The
Court has already sought to speed up the consideration of preliminary objections by dis-
pensing with the need for judges to produce a ‘Note’ on their tentative view in advance
of the deliberations (Higgins 2009b: 1084). But more can be done to fast-track this pro-
cedure. At present, a Respondent has to raise any preliminary objections within three
months of the filing of the Memorial by the Applicant (ICJ 1978: Art. 79bis). However,
the Application, the document filed to institute the proceedings, must ‘specify as far as
possible the legal grounds upon which the jurisdiction of the Court is said to be based’
(ICJ 1978: Art. 38(2). There is, therefore, no need to wait for the Applicant to file its
Memorial, a process that usually takes nine to 12 months. A Respondent should be
required to lodge any preliminary objections within three months of the Application,
leading to a time-saving of a year on average per case.

Increased use of technology would be another ‘quick win’ for the Court. The IC] ‘is
a place where formality reigns and time seems to stand still” (Pinzauti and Webb 2021:
1). For the first seven decades of its operation, in-person meetings and hard-copy docu-
ments were standard practice. Some judges would exclaim, ‘If it’s not on paper, it doesn’t
exist!” (ibid.). E-mails were printed out and delivered by hand on a regular basis (Pin-
zauti and Webb 2021: 1). This changed in 2020 when the pandemic swept the world.
The ICJ radically and rapidly changed its working methods and ‘produced perhaps the
greatest change to the Court’s procedure in the shortest period of time’ (ibid.). Judges
and legal officers worked from home or even from abroad. On April 23, 2020, the
Court held the first remote plenary meeting in its history (ICJ 2020c). New arrange-
ments were made for the electronic filing of certain documents, such as reports on the
implementation of provisional measures and judges’ folders for oral pleadings (Pinzauti
and Webb 2021: 3).

On June 25, 2020, the Court amended Arts. 59 and 94 of the Rules of Court to permit
the holding of hearings and the reading of judgements ‘by video link” in whole or in part,
if health, security or other compelling reasons so demand (ICJ 2020d). Five days later, the
Court held its first remote hearing in Guyana v. Venezuela (2018), followed by four other
virtual hearings between August 2020 and June 2021 (see, for example, ICJ 2020b and
ICJ 2021e). From October 2021 to April 2022, six hearings were conducted in a hybrid
format (see, for example, IC] 2021d and ICJ 2022e¢), and in September 2022, the Court
returned to in-person hearings, with limited capacity in the Great Hall (ICJ 2022g).
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On June 3, 2022, the ICJ announced ‘a return to in-person working methods for the
Court’s public hearings and ... for its private meetings’ (ICJ 2022j). Despite hopes that
the Court ‘will harness the wider benefits’ (Pinzauti and Webb 2021: 14) from the changes
to its procedures that resulted from the pandemic, this announcement indicated a return
to the status quo. However, the return to traditional ways of working will inevitably be
partial instead of total. Judges, officials and parties are now much more familiar with
technology, and it is likely that improvements in efficiency gained through remote hear-
ings will become embedded in practice.

The Court should continue to embrace technology: filings and judges’ folders should
be electronic unless otherwise agreed, and hybrid hearings and remote meetings should
be offered to enable the participation of state officials who may not be able to travel to
The Hague. One commentator has suggested the Court could use technology to increase
public access to the Court: the President could try an #askmeanything! (BIICL 2020a).

Broadening Access to the IC]J to Non-state Actors

Art. 34(1) of the IC]J Statute provides that ‘[o]nly states may be parties in cases before the
Court’. James Crawford, later an ICJ judge, observed that this rule restricts the capacity
of the Court to directly articulate and fully pronounce on matters engaged in inves-
tor-state disputes, human rights cases based on individual communications and cases in-
volving international organisations (Crawford 2017: 95). He also observed that the
European Union cannot appear in proceedings before the IC]J but has routinely appeared
before the World Trade Organization Dispute Settlement Body and also been a party to
disputes before other bodies, such as the International Tribunal for the Law of the Sea
(ITLOS) and arbitral bodies set up under Annex VII of the UN Convention on the Law
of the Sea when parties have been unable to settle a dispute by negotiation, conciliation
or other peaceful means (Crawford 2017: 107).

The idea of broadening access to the ICJ to non-state actors has been discussed for
decades. Giving international organisations access to the IC] was a popular idea in the
1950s, discussed by the Institut de Droit International and the International Law Associ-
ation. Providing them access in contentious cases before the IC] was discussed in 1975 by
the Special Committee on the Charter of the United Nations and on the Strengthening of
the Role of the Organisation (Special Committee) (Karl 2019: 1889-90).

In 1976, the U.S. Department of State prepared a study entitled “Widening Access to
the International Court of Justice’ for the Senate, which brought together proposals for
IC] reform made by jurists, scholars and practitioners, and centred on the question of
whether international organisations, corporations and individuals should have access to
the Court (Karl 2019: 1890-91). It did not gain traction.

In 1992, there was an extensive debate in the UN Special Committee on the Charter
of the United Nations and on the Strengthening of the Role of the Organization (Special
Committee) on the issue. Consensus could not even be reached on the less ambitious idea
of empowering the Secretary-General with the right to request advisory opinions from
the Court (United Nations 1997: para. 102). In 1997, Guatemala proposed to the Special
Committee that the Court’s jurisdiction be extended to contentious proceedings to
encompass disputes between states and intergovernmental organisations, noting that
‘intergovernmental organisations played an ever-increasing role in international affairs
and conducted extensive activities involving States and their Governments’ (ibid.).
A discussion ensued in which it was rightly noted that amending Art. 34 of the IC]



266 Philippa Webb

Statute would be extremely difficult, if not impossible. Running like a thread through
these discussions is the state-centrism of the United Nations, abetted by the veto held by
the permanent five members. The UN Charter affirms the relevance of international law
on the one hand (see, for example, Arts. 1(1) and 13), but its operational mode of work-
ing and being amended indicates that the ‘state’ (indeed, a few chosen states) is at its centre.

In addition to the amendment issue, there are practical concerns. Kolb (2013) has observed,

The Court is already heavily laden with cases. ... The idea of burdening it with a great
number of further cases lacks either foresight or wisdom. An overburdened court has
insufficient time to address itself to really important questions; its procedures inevita-
bly slow down, justice is delayed, and the pressures on the court’s time lead to a de-
cline in the quality of its pronouncements.

(1208)

However, there are ways to broaden access to the Court to non-state actors that do not
require amendment of the Statute and Charter. Three examples of non-state participation
demonstrate the utility of this potential route.

First, in the Wall Advisory Opinion, the Court noted that the United Nations General
Assembly had granted Palestine a special status of observer and that it was co-sponsor of
the draft resolution requesting the advisory opinion. It, therefore, permitted Palestine to
submit a written statement and take part in the hearings (Legal Consequences of the
Construction of a Wall (IC] 2004: paras. 4-5).

Second, in the Kosovo Advisory Opinion, because the subject of the question was a
unilateral declaration of independence, the Court decided that the authors of the decla-
ration were likely to be able to furnish information on the question and accordingly
invited them to make written and oral contributions to the Court (ICJ 2010a: paras. 3-8).

Third, the European Union became involved with the proceedings in Ukraine v. Rus-
sian Federation (2022) by furnishing the Court with relevant information under Art.
32(2), ICJ Statute and Art. 69(2), Rules of the Court (ICJ 2022k).

Revitalising the Use of Chambers; Diversifying the Court’s Composition

The ICJ operates in nearly every case as a plenary—with all 15 judges and 1 to 2 judges
ad hoc participating in all phases of the case. This results in thorough, learned judge-
ments that reflect the status of the institution as the principal judicial organ of the United
Nations. But it is also a fairly slow and often cumbersome process and naturally limits
the number of cases that the Court can consider in parallel.

Other international courts use chambers to allocate and expedite their work. The Euro-
pean Court of Human Rights (ECtHR), for example, has five sections (administrative enti-
ties), within which a chamber is formed. The chambers are composed of the President of
the Section to which the case was assigned, a judge elected by the state against which the
application was lodged and five other judges designated by the Section President in rota-
tion. Once a chamber judgement has been delivered, the parties may request referral of the
case to the Grand Chamber, composed of the Court’s President and Vice-Presidents, the
Section Presidents and the national judge, with other judges selected by drawing of lots.
The Grand Chamber may also exceptionally hear a case relinquished by a chamber.

The possibility of using chambers is already in the ICJ Statute. Art. 26 provides that
the Court may ‘form one or more chambers, composed of three or more judges as the
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Court may determine, for dealing with particular categories of cases; for example, labour
cases and cases relating to transit and communications’. The Court may also ‘form a
chamber for dealing with a particular case’. A judgement given by a chamber ‘shall be
considered as rendered by the Court’ (Art. 27).

Over the decades, there have been various attempts to make greater use of the possi-
bility of chambers at the ICJ. In the Gulf Maine (1981) case, for example, Canada and
the United States agreed to submit to a special chamber of the Court a question as to the
course of the single maritime boundary that divided the continental shelf and fisheries
zones of the two parties in the Gulf Maine area. Chambers were also used in Burkina
Faso v. Mali (1983), El Salvador v. Honduras (1986) and Benin v. Niger (2002), where
the parties agreed to submit to a special chamber of the Court to resolve disputes con-
cerning delimitation of their common frontiers. The United States and Italy also agreed
to submit to a special chamber in Elettronica Sicula (1987), a dispute over alleged viola-
tions of the Treaty of Friendship, Commerce and Navigation 1948. Regarding formation
of a chamber under Art. 26(1) of the Statute, in 1993, the Court created a Chamber for
Environmental Matters. However, in the chambers’ 13 years of existence, not one state
ever requested that it deal with a case (it may be that states with disputes concerning
environmental issues prefer to have the authority of the full Bench associated with the
case), and the Court accordingly decided in 2006 not to hold elections for the Bench of
the chamber, essentially terminating it (United Nations 2007).

Former ICJ judge, Judge Simma, has recommended that [t]he IC] should work with
two chambers (having identical jurisdiction) and the number of ICJ judges increased to
the extent that both chambers would fulfil the criteria of representativeness required by
the Statute’ (BIICL 2020Db).

The composition of the Bench more generally has been the subject of reform propos-
als. Current Judge and former President Yusuf described the current method of electing
judges as a form of ‘polycentric governance’, meaning the election process ‘does not rely
on a single organ alone to elect judges’ and instead ‘spreads the election process among
multiple actors at different stages’ in entrusting it to the General Assembly and Security
Council, acting separately (Yusuf 2019: 4). In his view, this contributes to ‘safeguarding
the judicial independence and integrity of the Court’s membership’ (ibid.). However, oth-
ers have been less certain. Former Judge ad hoc Dugard (2020c¢) has stated,

The appointing of judges to both the ICJ and ICC must be re-examined. The rules for
independent nomination in the Statute of ICJ are ignored by most states. Instead, per-
sons close to government are preferred. Trading votes between States is disgusting.
Present practice ensures that few independent judges are appointed.

A frequent advocate before the Court, Professor Payam Akhavan has observed,

Geographical distribution in the election of judges ensures that the IC]J reflects the
diverse post-colonial membership of the UN; but the bench is still far from achieving
gender balance. The composition of the self-constituted ICJ bar is even less inclusive,
with a notable absence of both women and persons of colour, replicating the same
historical inequities that we claim to challenge through the legitimacy of international
law. It is high time for our community of practitioners to open the doors and lead by
example.

(BIICL 2020c)
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The agenda of the 11th session of the UN General Assembly in 1956-57 included the
question of amending the Statute of the ICJ to necessitate an increase in the number of
judges (United Nations 1956-1957: 5). This proposal was, however, rejected (Karl 2019:
1889-1982). Kolb argues that an increase in the number of IC]J judges is not an adequate
solution to the Court’s growing number of cases. He reasons that, for the Court to retain
the ‘quality and unity’ of its jurisprudence, it must remain limited in size (Kolb 2013:
1208). He instead suggests that reinforcing the chambers would appear to be a precondi-
tion for expanding the IC]’s competence (by, for example, giving it an appellate jurisdic-
tion or having the Court decide questions of international law for the benefit of other
tribunals) but also notes that this would risk fragmentation in the Court’s jurisprudence
(Kolb 2013: 1208).

In my view, the ICJ’s way of working—in which judges deliberate carefully and are
directly and intensely involved in the drafting of judgements—is a strength that should
not be diluted by a larger number of judges. It may be interesting to compare the work-
ing methods of the ICJ with courts that have more judges, such as ITLOS (21 judges),
the International Criminal Court (ICC) (18 judges) or the ECtHR (46 judges). It can be
assumed that none of these courts have judges as closely involved in deliberations and
drafting. The ICC and the ECtHR operate through sections or chambers, and ITLOS
is increasingly exploring hearing cases in special chambers (ITLOS 2019). An option
for the ICJ may, therefore, lie in the use of chambers, but this would have to be wel-
comed by the parties who use the Court. And there would need to be communication
and coordination, facilitated by the Registry, to avoid the fragmentation risk that Kolb
identifies.

Expanding Its Advisory Function

For Alter, although the ICJ has retained its ability to rule on diverse legal issues (Alter
2021: 20), the ICJ’s interstate nature is ‘the fundamental factor’ limiting the ICJ from
self-expanding its advisory function. Although the UN General Assembly, over the years,
may have referred controversial cases that states would likely not pursue to the ICJ, states
remain likely to react poorly to efforts to use the Court’s advisory role in expansive ways.
This, Alter argues, results in the IC] being ‘hesitant to embrace legal efforts to cajole it
beyond a narrow and fairly formalist interpretation of its advisory decision function’;
what is required is ‘efforts to formally expand the IC]’s advisory role’ (Alter 2021: 18-19).
She submits that this could allow the IC]J to ‘play an administrative review and constitu-
tional role if its advisory jurisdiction were actively engaged by UN bodies and specialised
agencies’ and could result in the IC]J playing a larger role in enforcing and developing
international law (Alter 2021: 21).

Another idea is that the Court’s advisory function could expanded by giving ‘wider
access to the advisory procedure to international organisations [...] on the basis of
authorisation by the UN General Assembly’ (Kolb 2013: 1206). The African Union
could, for example, be authorised by the United States to request an opinion on the scope
of head-of-state immunity (Heller 2022). Another option is for there to be ‘a compulsory
request for an advisory opinion whenever a Member State declares that a UN organ has
exceeded its powers under the Charter’ (Kolb 2013: 1206). To resolve uncertainties in
international law, Kolb suggests that the Court ought to be given the right to give declar-

atory judgements on points of law, unrestrained by the condition as to a ‘present interest
in taking action’ (Kolb 2013: 1206).
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These reforms may not be necessary given the recent flourishing of advisory proceed-
ings before international courts and tribunals, including the ICJ. On December 30, 2022,
the General Assembly adopted resolution 77/247, by which it decided, pursuant to Art.
65 of the Statute of the Court, to request the IC] to render an advisory opinion on Legal
Consequences arising from the Policies and Practices of Israel in the Occupied Palestin-
ian Territory, including East Jerusalem (United Nations 2023). On February 20, 2023, a
coalition of states led by Vanuatu formally tabled a final draft resolution requesting an
ICJ advisory opinion on the obligations of states in respect of climate change (ibid.).
Meanwhile, the ITLOS has also been asked to provide an advisory opinion on climate
change obligations, focused on obligations to prevent, reduce and control pollution of
the marine environment and to protect and preserve the marine environment in relation
to climate change impacts (ITLOS 2022). On January 9, 2023, Chile and Colombia
requested an advisory opinion from the Inter-American Court of Human Rights (IACtHR)
on the scope of state obligations for responding to the climate emergency under interna-
tional human rights law as well as the American Convention on Human Rights (Colom-
bia Ministry of Foreign Affairs 2023).

The ICJ’s response to the two advisory opinions before it will be a good indicator of
whether formal expansion of its advisory role is necessary or desirable.

Becoming a Site for Strategic Litigation

A classic definition of strategic human rights litigation is legal action that ‘seeks to use the
authority of the law to advocate for social change on behalf of individuals whose voices
are otherwise not heard’ (Open Society Justice Initiative 2013: 5).

Until 2017, the ICJ was infrequently used for this type of litigation. There had been
the Questions Relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal)
lodged in 2009 (with Belgium submitting that Senegal violated Art. 7 of the Convention
against Torture (United Nations 1984) by failing to prosecute or extradite Mr. Hisséne
Habré, former President of Chad), and then a long pause. After that, a series of cases
came in quick succession. In 2017, Mauritius gained sufficient support in the General
Assembly for that principal organ to request an advisory opinion from the ICJ on, inter
alia, whether the process of decolonisation of Mauritius was lawfully completed when
Mauritius was granted independence in 1968, following the separation of the Chagos
Archipelago from Mauritius and having regard to international law. This brought to the
Court a dispute that had been simmering for decades, an aspect of which had been heard
by the ECtHR, an ad hoc international tribunal, and the English courts (Webb 2021).
The question of sovereignty over the Chagos Archipelago was also an issue in the case
before the International Tribunal for the Law of the Sea (2019) between Mauritius and
the Maldives (Delimitation of the Maritime Boundary between Mauritius and Maldives.

In 2019, the Gambia instituted proceedings against Myanmar alleging violations of
the Genocide Convention through ‘acts adopted, taken and condoned by the Govern-
ment of Myanmar against members of the Rohingya Group’. It referred to acts by the
Myanmar military and other security forces that were

intended to destroy the Rohingya as a group, in whole or in part, by the use of mass
murder, rape and other forms of sexual violence, as well as the systematic destruction
by fire of their villages, often with inhabitants locked inside burning houses.

(The Gambia v. Myanmar (ICJ 2019))
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Among other remedies, the Gambia asked for reparation ‘in the interest of the victims’,
including safe return, respect for full citizenship and human rights. It also lodged a re-
quest for urgent provisional measures (The Gambia v. Myanmar (ibid.)).

What is the interest of the Gambia in the plight of Rohingya, 11,500 km away? The
Vice-President of the Gambia said it is ‘a small country with a big voice on matters of
human rights on the continent and beyond’ (United Nations 2019). The Attorney-Gen-
eral said he wanted ‘to send a clear message to Myanmar and to the rest of the interna-
tional community that the world must not stand by and do nothing in the face of terrible
atrocities’. The Application states the Gambia is acting on behalf of the 57 member states
of the Organization of Islamic Cooperation (Dutch News 2019). Since 2019, the Mal-
dives, the Netherlands, Canada, Germany, and the United Kingdom have announced
their intention to intervene in the case in support of the Gambia under Art. 63, IC]
Statute.

On February 26, 2022, two days after the Russian invasion of Ukraine, Ukraine
filed an application instituting proceedings against the Russian Federation concerning
‘a dispute ... relating to the interpretation, application and fulfilment of the 1948 Con-
vention on the Prevention and Punishment of the Crime of Genocide’ (IC]J 2022m). It
contends that ‘the Russian Federation has falsely claimed that acts of genocide have
occurred in the Luhansk and Donetsk oblasts of Ukraine, and on that basis recognised
the so-called “Donetsk People’s Republic” and “Luhansk People’s Republic”, and then
declared and implemented a “special military operation” against Ukraine’. Ukraine
‘emphatically denies’ that such genocide has occurred and explains that it submitted
the Application ‘to establish that Russia has no lawful basis to take action in and
against Ukraine for the purpose of preventing and punishing any purported genocide’
(ibid.).

In its Provisional Measures Order of March 16, 2022, the Court used direct language
and went ‘out of its way to make points that it was not legally required to make but were
required by the necessity of the moment’ (Milanovic 2022):

The Court is profoundly concerned about the use of force by the Russian Federation
in Ukraine, which raises very serious issues of international law. The Court is mindful
of the purposes and principles of the United Nations Charter and of its own responsi-
bilities in the maintenance of international peace and security as well as in the peaceful
settlement of disputes under the Charter and the Statute of the Court. It deems it nec-
essary to emphasize that all States must act in conformity with their obligations under
the United Nations Charter and other rules of international law, including interna-
tional humanitarian law.

(ICJ 2022c¢: para. 18)

Ukraine had requested a measure linked to the Genocide Convention, given that it formed
the jurisdictional basis for the case (IC] 2022c¢: para. 5). Interestingly, the Court reformu-
lated the measure so that no link to the Convention was required, making it an even
broader call for Russia stop its aggression (ICJ 2022c: para. 86(2). A record number of
states have declared their intention to intervene in the case in support of Ukraine (19
states as of September 2022) (IC] 2022a).

From a practical perspective, there are various constraints on using the IC]J as a site of
strategic litigation. Only states may bring contentious disputes. Its jurisdiction requires
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consent, which is often on a piecemeal and limited basis (Ukraine’s case, for example,
may be said to be really about aggression and war crimes rather than genocide per se).
There are remote prospects for substantial compensation, and it can take decades to
achieve—in Armed Activities on the Territory of the Congo (DRC v. Uganda) (1C] 2022f),
the ICJ awarded the DRC a total amount of US$325,000,000. Ukraine estimates its
losses amount to over USD$1 trillion (Tsyrennikov 2022).

Moreover, the IC] is a traditional, permanent, interstate court of general jurisdiction.
It is not known for being nimble, innovative or activist. As the most prominent counsel
before the Court, Professor Alain Pellet has observed,

[No!] Salvation does not lie in the compulsory jurisdiction of the Court but in the
patient learning by States of the virtues of settling disputes by judicial means. It is not
major and politically sensitive disputes that should be submitted to the Court, but the
‘lambda’ disputes that poison bilateral relations [without threatening international
peace and security].

(BIICL 2020b)

However, the momentum at the IC] defies Professor Pellet’s observation. As noted
earlier, Vanuatu has been spearheading a movement to request an advisory opinion on
climate change (Vanuatu IC]J Initiative n.d.). The initiative has been motivated by the
potential role of general international law in complementing and plugging gaps in
ambition, accountability and fairness in the climate regime (Rajamani et al. 2021).
Specifically, general principles of international law may help in determining fair shares
in state efforts to combat climate change and reduce emissions (Rajamani et al. 2021).
At an event on the sidelines of COP26, Professor Rajamani explained that an advisory
opinion could clarify the ‘nature and extent’ of states’ obligations on climate change
in the wider context of international environmental law, bringing cohesiveness to
states’ fragmented international obligations in this area. In other words, an advisory
opinion could ‘concretize’ state obligations by ‘identifying benchmarks to assess state
actions and giving national courts tools to scrutinise those activities’ (CISDL Secretar-
iat 2022).

The climate change resolution’s language draws on a huge range of international law
instruments and principles, referring to

Charter of the United Nations, the International Covenants on Civil and Political
Rights and on Economic, Social and Cultural Rights, the United Nations Frame-
work Convention on Climate Change, the Paris Agreement, the United Nations
Convention on the Law of the Sea, the duty of due diligence, the rights recognised
in the Universal Declaration of Human Rights, the principle of prevention of signif-
icant harm to the environment, and the duty to protect and preserve the marine
environment.

(United Nations 2023)

It represents a new type of case for the Court—a grassroots movement growing into a
diverse coalition, a question affecting every state and people, a major and politically sen-
sitive issue, and one on which Court may either dodge the difficult questions (Nuclear
Weapons (IC] 1996)) or lay out a road map for future generations.
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Introducing Mandatory Jurisdiction

Professor Makane Moise Mbengue has observed,

A Court without Justice to entertain, is like a tree without roots. Consent is the inva-
sive species that harms the ecosystems of the Forest of the common concerns of hu-
mankind. Here is the path to the sustainable restoration of these ecosystems: consent
as the default rule; non-consent as the exception.

(BIICL 2020c)

Calls for the ICJ to have mandatory jurisdiction over disputes between UN member
states have been made for decades, albeit less poetically.

The call to accept the Court’s jurisdiction under the Optional Clause has been issued
regularly by UN Secretaries-General. For example, in 2008, Ban-ki Moon noted,

Violations of international law are still too frequent, means of accountability too few
and the political will to ensure compliance with international law too weak. To ad-
vance the rule of law at the international level, the work of the International Court of
Justice and other international dispute resolution mechanisms must be strengthened.
(United Nations 2008: para. 30)

He stated,

With a view to achieving that goal, I recommend that Member States and other rule of
law stakeholders, where appropriate: ... Accept the jurisdiction of the International
Court of Justice, in accordance with its Statute, and strengthen the work of the Court
and other international dispute resolution mechanisms.

(United Nations 2008: para. 76)

The number of states that have heeded the call has remained stable at around 70 (73 as
of September 2022) (ICJ 2022i), amounting to just over one-third of member states. And
many of their declarations under the Optional Clause are carefully circumscribed by
reservations.

Introducing mandatory ICJ jurisdiction would not be possible to achieve without a
seismic shift in the attitude of states and, to a lesser extent and as a consequence, in the
working methods of the Court. We can contrast the IC] with the ECtHR, a court with
mandatory jurisdiction over all states parties to the European Convention on Human
Rights. The ECtHR has a complex case processing system whereby applications can be
decided by a single judge, a committee of three judges, a chamber of seven judges, or, by
referral or relinquishment, by the Grand Chamber of 17 judges (ECtHR 2022). Its 46
judges never sit as a plenary, and it relies heavily on a Registry composed of 640 staff
members (European Council n.d.). In 2021, it had a backlog of 65,000 cases, and this
represented a reduction from 160,000 cases in 2011 (ECtHR 2021).

For the ICJ, a change in mindset would also be required. D’ Aspremont has observed
that regional courts ‘have found that the idea of an international legal system carries
some benefits, can preserve their autonomy, and can improve the persuasiveness of their
decisions’; they are therefore interested in ‘system-building’ (D’Aspremont 2017: 375). In
his view, the ICJ has no such interest; it
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feels that it is not only the central magistrate of the UN dispute settlement mechanism
but also the central plumber of the international legal order. Yet, the ICJ does not go
as far as claiming some monopoly on the design of the systemic features of interna-
tional law.

(D’Aspremont 2017: 374)

Hernandez, writing in 2013, argued that the ICJ also took a limited view of its status and
role: it sees itself as ‘merely a creature of its Statute that settles disputes and issues advi-
sory opinions’ and expresses ‘great ambivalence in respect of jus cogens norms and obli-
gations erga omnes ... [and] has resisted arrogating for itself a centralised interpretative
role in articulating these controversial concepts’ (Hernandez 2013: 58).

The rise in strategic litigation, especially of an advisory nature, and the IC]’s robust
response to date to the Russian invasion indicates that a shift may be taking place within
the Court and in the interaction between the Court, the parties and the general public.
This shift—while far from seismic—is tangible. The greater interest in the Court, its role
in the headline stories of the time and the multiple interventions in support of Gambia
and Ukraine may foreshadow a higher uptake of the Optional Clause by states wanting
the ICJ to play a bolder role in the settlement of their disputes.

Revolutionising the Court’s Role under Chapter VI of the Charter

On paper, the ICJ is the linchpin of Chapter VI of the UN Charter dedicated to the pacific
settlement of disputes. Under Art. 33(1), it is part of the judicial settlement’ that parties
may use to seek a solution to a dispute, the continuance of which is likely to endanger the
maintenance of international peace and security. Under Art. 33(2), the Security Council
‘shall, when it deems necessary’ call upon the parties to settle their dispute by means,
including judicial settlement by the ICJ. More specifically, under Art. 36(3), in making
recommendations for the procedures of methods for settling a dispute, the Security Coun-
cil ‘should also take into consideration that legal disputes should as a general rule be re-
ferred by the parties to the International Court of Justice in accordance with the provisions
of the Statute of the Court’ (emphasis added).

However, in practice, Art. 36(3) has ‘never been expressly invoked’, although implicit
reference has very occasionally been made in UNSC resolutions (Higgins et al. 2017: 1112;
see, for example, United Nations 1945a-1954: 321-23; United Nations 1947: para. 2;
United Nations 1955-1959: 399-400; United Nations 1976: para. 4; United Nations
1980a, 1980b, 1980c). There has been only one occasion in which the UNSC asked the
IC]J for an advisory opinion on an issue related to the peaceful settlement of disputes in
Legal Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa) notwithstanding Security Council Resolution 276 (1970) (ICJ 1971).

Calls to enhance the ICJ should be put in the context of broader, longer-term reforms
aimed at strengthening Chapter VI and overcoming the veto in Chapter VII. The revital-
isation of Chapter VI can also be used to buttress Art. 94(2) of the chapter on implemen-
tation of ICJ judgements. As Almeida and Sorel point out, ‘Art. 94 (2) UNC is not the
only means of recourse to the Security Council for reaching the implementation of a
judgement’. The creditor of the judgement could also proceed under Chapter VI, which
relates to disputes ‘the continuance of which is likely to endanger the maintenance of
international peace and security’ (Art. 33 UNC) or ‘which might lead to international
friction’ (Art. 34 UNC) (Almeida and Sorel 2017: 138).
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Taking its rightful place at the heart of Chapter VI may also encourage the ICJ to
engage, where relevant, in judicial review of decisions of other principal organs—there is
currently ‘no general procedure by which the legality of decisions of the UN or its organs
can be subjected to judicial scrutiny’ (Higgins et al. 2017: 352; see also Alvarez 1996;
Brownlie 1994; Franck 1992; Gill 1995; Gowlland-Debbas 1994; MacDonald 1993;
Martenczuk 1999; Reisman 1993; Watson, 1993).

The ICJ is the ‘guardian of legality’ under the UN Charter, with an influence that
extends across borders and transcends jurisdictions. It can play—and should play—a
central role in post-crisis rethinking of the global governance architecture. Interna-
tional law has been invoked by all sides of current conflicts, often in a self-serving
manner. Russia, for example, has invoked the obligation to prevent genocide to justify
the invasion of Ukraine (ICJ 2022b), and China has condemned European Union sanc-
tions related to human rights abuses in Xinjiang as violations of international law
(Ministry of Foreign Affairs of the PRC 2021). We need strong judicial institutions to
interpret, apply and develop the law with credibility and independence. The ICJ can
gain some ‘quick wins’ in terms of efficiency from updating its procedures and learning
lessons from the technological adaptations required by the pandemic. But it is more
ambitious thinking that is needed: embracing its role under Chapter VI of the Charter,
expanding access and advisory functions, diversifying the Bench, and heeding the call—
that is already being made in the climate change litigation—for the Court to be a bea-
con in dark times, guiding present and future generations to a more stable and
cooperative future.
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